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A Model Response to Truancy

Prevention: The Louisville Truancy
Court Diversion Project
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ABSTRACT

The Jefferson County Truancy Diversion Project in Lovisville, Ky., is o judi-
cially-driven school and community initiative created to improve school

attendance and to enhance family function and behavior. Initiated in 1997, _ .
seems to me, is that the

INTRODUCTION

) S this program brings the judge and community resources directly to the
As Family or Juvenile Court

problem of truancy has not

Judges and other advocates schools and students for a hands-on, no-efforts-spared intervention. Now 0 ecejved the attention that

national model, this program has far-reaching implications in the preven- it should. From state to

for children. we know that

many of the children within fion of juvenile delinquent behavior and in the estoblishment and preser- ~ state,  community  to

community, there is little

the families that we see have  vation of safe and permanent homes for children. This arficle addresses the

problems with school atten-
dance. We know that truancy
is a gateway to delinquent behavior and that it is indica-
tive of family dysfunction on a larger scale. We know that
elementary school-age children who do not attend
school come from families in which domestic violence,
substance abuse, mental illness, poverty, unemployment,
and abuse and neglect are prevalent.Yet, as a nation, we
do not seem to know the opportunity that we have to
break these cycles of conduct by responding to the
totality of a family’s problems when young children
become absent from school.

As I prepared to write this piece and attempted to
do the required reading and research, I was struck by
the absence of background information about truancy
in this country. While the lack of reference material
made my task no easier, the more serious problem, it

history and methodology for program implementation.

uniformity in the manner
of response to this issue.
Moreover, little meaningful research has been done in
the field. Few opportunities have been created to estab-
lish or replicate best practices or to provide education
or training. In essence, there is no sense of urgency
toward our resolving the problem of truancy.

Having said that, however, there are encouraging
signs. The National Truancy Prevention Association was
established in 2002 to promote meaningful discussions
and research in the field, to speak as a multi-disciplinary
voice of authority, and, most importantly, to promote a
sense of urgency toward truancy as a problem that can
be addressed through programs such as the Truancy
Court Diversion Project in Louisville. As a leader in your
community, | respectfully encourage your interest in
this movement.

Judge Joan L. Byer has served as a Family Court Judge in Louisville, Kentucky, since January 1996. She is a 1981 graduate of Loyola Law School in
Los Angeles and is admitted to practice in California and Kentucky. As a member of the National Council of Juvenile and Family Court Judges, Judge Byer has

lectured extensively on the subject of truancy across the country.

Jeffrey A. Kuhn is the President of Family Justice Strategies, a family court consulting group located in the Washington, D.C. area. He is one of several co-
founders of the National Truancy Prevention Association and has assisted numerous courts in developing and implementing effective truancy diversion programs.
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The Impact of Truancy
“...education is perbaps the most important func-
tion of state and local government. It is requirved in the
performance of our most basic public responsibilities.
It is the very foundation of good citizensbip...it is
doubtful that any child may reasonably succeed in life
if be is denied the opportunity of an education. Such
an opporitunity, where the state bas undertaken to pro-
vide it, is a right, (which) must be made available to

all on equal terms.”

Brown vs. Board of Education,
347 US 483,493 (1954)

Quality education for all children in the United
States should be a national priority. Educated children
are more likely to grow into productive adults who
contribute to their communities. Children who lack a
quality education are statistically more likely to become
juvenile offenders and eventually adult criminal offend-
ers. Moreover, uneducated adults are statistically far
more likely to receive welfare, be unemployed, and rely

on others for support. Consider the following facts:

+ Each year’s class of dropouts will, over their
lifetimes, cost the nation approximately $260
billion in lost earnings and forgone taxes.!

* The Department of Justice has concluded that
one child who leaves high school to become an
adult criminal offender or substance abuser
may cost our nation as much as $2.3 billion
over his lifetime.2

» In Rhode Island, 94% of juvenile offenders are
ot have been considered truant from school.3

*  Seventyfive percent of the inmates in our

nation’s state prisons are illiterate.4

Besides academic failure, truancy can be sympto-
matic of family dysfunction, substance abuse, domestic
violence, or child abuse and neglect that may be
occurring within the child’s home. When parents them-
selves are battling substance abuse, personal, financial,
physical, or mental health problems, truancy represents
a further downward spiral in the cycle of family crisis

that becomes increasingly difficult to reverse.
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Challenges to Traditional Efforts in
Addressing Truancy
Formal Adjudication

While juvenile and family courts may have state,
constitutional, or statutory jurisdiction over domestic
violence and child protection proceedings, as well as
formal complaints or petitions for truancy, courts have
had minimal impact in effectively enforcing truancy
laws. For instance, in 1993, 208 truancy complaints were
filed in the Family Court in Louisville, Ky. In 1996, only
2.4% of the children who were the subjects of those
complaints were still in school.5 The practice of jailing
parents who fail to get their children to school has
seldom yielded positive long-term results. Ordering
children to school has proven no more effective. In
these circumstances, children often return to court
within the month, having not attended school any more
frequently than before the court order was imposed.6

Police Involvement

Law enforcement agencies have experienced no
better results. The once-common practice of police or
truant officers picking up school-age children who were
on the street during school hours without parental per-
mission resulted in detentions and the creation of a
criminal atmosphere. This method of school attendance
enforcement often creates a backlash in the community
against law enforcement and further alienates truant
children. Moreover, experience indicates that once
police pressure eases, truants return to the street. Said
another way, enforcing the physical presence of chil-
dren in school does not in itself change their inclination

to be in school.

Suspension and Remedial Programs

Public schools have dealt with truancy problems no
more effectively than the courts or police. Remedial
programs are often unsuccessful because children who
do not attend school tend not to show up for remedia-
tion. Other deterrents are even less available to school
administrators. Their ultimate power and punishment is
suspension from school, which, in the case of truancy, is

an ironic and unlikely remedy.



Truancy—Up Close and Personal
“The problems we face are complex, but our
goals are simple. Every child deserves a quality edu-
cation and we will make sure be or she gets it. This is
a goal worthy of our best efforts, and worthy of our

great nation.””

Roderick Paige
U.S. Secretary of Education

Sisters Nicki and Sarah are your typical middle-
schoolers and typical Truancy Court Diversion Project
participants. These young women had been the subjects
of prior dependency court proceedings and were
ordered to be in the care of their maternal cousin. When
the sisters were identified as being appropriate for the
Truancy Program, they had each missed well in excess
of 20 days of school.

When Nicki and Sarah came to the program, their
lives were beginning to unravel at the seams. They had
very little time before their physical and emotional safe-
ty would be at great risk. Although the issue of absen-
teeism was the “red flag” that caught the attention of the
school and court truancy team, it was soon discovered
that the sisters’ absences stemmed from a chaotic and
dangerous home environment.

Nicki and Sarah’s mother was a bedridden invalid
who had suffered a stroke while abusing cocaine. Their
mother lived in the back room of the girls’ residence, in
unheated and unsanitary conditions. She often suffered
from bedsores and was left unattended for hours, causing
her to lie in her own waste. Sarah and Nicki stayed home
regularly to feed and diaper her. The temporary custodi-
an, their aunt, was spending the girls’ Social Security
checks to feed her own drug habit. The sisters, their

mother, and their aunt were on the brink of eviction.

Assessing the Cost

Nicki and Sarah attend school in the Jefferson
County Public Schools (JCPS), located in Louisville, Ky.
The JCPS is a unified school district with an enrollment
of approximately 95,000 students.

According to the Jefferson County Public Schools,
during the 1998-1999 school year, a total of 1,140,548
school days were missed resulting in more than $18 mil-
lion in lost ADA (average daily attendance) revenue. Of
those missed days, 640,000 absences were unexcused:
8,367 students missed 20-29 days; 3,169 missed 30-39
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days; 1,450 missed 40-49 days; and more than 1,200 stu-
dents missed 50 or more days of school Nearly 2,000
students dropped out of school during that school year.

The cost of truancy is not just in the lost dollars.
There is a human cost to our communities when our
children miss school and drop out.

What is known about this human cost? Children
who are truant or educationally neglected rarely com-
plete school. They become members of the marginally
employed, the welfare rolls, and our correctional institu-
tions. They may become drug dependent or suffer from
untreated mental illness. Yet, the “red flags” of impending
disaster wave early and clearly when a child becomes at
risk. Truancy can be a “gateway” to serious criminal
offenses and is often a key indicator that the child may
be severely neglected.

Most communities will acknowledge they have a tru-
ancy problem. Business owners will tell you the cost of
students “visiting” their business establishments during
school hours. Homeowners will report property damage
and theft as a direct result of students skipping school.

Schools will advise of the internal costs: disrupted
classes, lower standardized test scores, and an increase
in disciplinary actions such as suspensions and deten-
tions. The courts regularly acknowledge that truants
require considerable judicial hours and clerical time
with no measurable positive results of this judicial
intervention.

Measuring the true cost of truancy, however,
requires that the entire community comprehend the full
extent of the problem. To do so, the courts, schools,
social service agencies, law enforcement, local govern-
ment, and business community must acquire certain
baseline information to assess the extent and impact of
the problem. Those working with children and families
must be able to gather information and process data that
answer the following questions:

1) How many children are in the school district or
districts?
2) How and when are those students counted?

3 What is the district's ADA? What are the school
district’s attendance policies and goals?

4)  What reporting system does the school district
use to compile absences? Is discretion afforded

by the school attendance clerk?
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5) What is the financial cost to the school district

if a child is absent?

6) What do the state statutes and regulations pro-
vide in regard to truancy;i.e. how many days of
absence must occur prior to court intervention?

7) If students are not in school, where are they and
what are they doing?

Once the significant impact of truancy is recog-
nized by all community members, the schools, courts,
department of corrections, and social service providers
must form an alliance—a partnership—to create an

effective model for truancy intervention and prevention.

The Louisville Selution

Established in 1997, the Jefferson County Truancy
Court Diversion Project (TCDP) arose out of the col-
lective frustration of the Jefferson County Family
Courts and the Jefferson County Public Schools.
Hundreds of children were annually traipsing through
courts charged with the serious status offense of tru-
ancy. Little lasting change was accomplished in this
process even after months of court appearances, cajol-
ing, and threats. A review of the more than 500 truan-
cy cases that completed formal court processing
showed no measurable increase in school attendance
by these children. Numerous court hours and hun-
dreds of dollars were being expended with no benefit
to the child, the family, or the community. The typical
punitive institutional response to a dysfunctional
and neglected home environment rarely yielded
positive outcomes.

In order to initiate significant and positive change, it
was apparent that the intervention process had to occur
well before the case reached court and possibly without
any formal court process. It was also evident that all the
stakeholders in the child’s life had to be at the table at
the same time and function as an organized team. Each
team member needed to be committed to the goal of
assisting the family to become more functional.

The team created by the TCDP consisted of a judge,
the school/court liaison, a counselor or other involved
school employee, a case manager (social worker), a treat-
ment provider or providers, and any other court, social
service, or school personnel who were invested in a

particular child or family.
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In order to identify students who would be appro-
priate for the project, the team generally looked to the
school counselor or vice principal as they often had
significant information about the student and his or
her family.

Once a list of prospective truant students was
drawn up (and there were often too many to choose
from), the social worker and a school representative
would make a home visit to the family. These families
were advised that their child was eligible to be charged
by formal court petition, but they were being given the
opportunity to “volunteer” for an alternative program.
Often hesitant, parents would suggest that there wasn't
a problem or that it could be fixed. Just as often, espe-
cially for families with middle schoolers, the parents
appeared anxious and relieved that there might be help
with their disruptive adolescent. Through “compassion-
ate compulsion.” a group of approximately 15 middle-
school students and their families were identified and
recruited for the TCDP in 1997.

The TCDP team was then responsible for acquiring
as much information as possible about each family. This
process is possibly the most helpful aspect of the pro-
gram. So often, a court knows little, if anything, about a
child’s academic and social needs, and a school knows
little about a student’s family issues.

As the team assessed each family, the following
information was gathered and evaluated:

1) The child’s history of attendance, looking also
at older siblings’ attendance records;

2) The child’s grades, achievement level, standard-
ized test scores, Individualized Education Plans
(IEP), and all additional data in the school’s

“permanent file”;

3) Information about family members and other
adults living in the home, including the criminal
and domestic violence history of all adults who
have contact with the child. A separate child
protective service history was gathered so the
team could be aware if there was a history of
underlying abuse and neglect issues;

4) A list of all services previously provided to the
family, including anger management, substance

abuse treatment, and mental health treatment.



Once the team reviewed the psychological, social,
and academic history of a child, an initial needs assess-
ment plan was implemented. It is significant that prior
to the families’ first appearance before the judge and
team, the wheels were already in motion to begin mean-
ingful intervention and treatment.

Traditionally, the courts have little, if any, of this
background information, although it is well accepted
that collaborative efforts of community agencies are
imperative for the effective delivery of meaningful inter-
ventions and appropriate services. For example, in the
case of Nicki and Sarah, the judge who previously
ordered the sisters to the care of their cousin would
have had no knowledge that something—or every-
thing—had gone awry unless a new child abuse report
had been made. The Child Protective Service worker had
long since closed the case because, once the sisters
were placed with a relative, they were assumed to no
longer be at risk for abuse and neglect.

When the courts and child protective agencies do
not receive notice of impending family disaster, the next
“safety net” becomes the school. Often, however, truant
students are only seen as an attendance or behavior prob-
lem, and the school’s response is punitive. The key, then,
to this or any successful truancy intervention program, is
to treat the “whole” child and to develop the awareness
that truancy is symptomatic of a larger problem.

And so the TCDP journey begins for the truant stu-
dent and his family. The process is explained in depth to
the adults responsible for the students that they too
must attend the weekly court sessions. Adults and fami-
ly members must also agree to abide by the recommen-
dations of the team and follow any treatment sugges-
tions both individually and as a family.

Superficially, the TCDP seems quite similar to the
court system, but the important distinction is the inten-
sity and speed of the intervention process. The judge
holds the court hearing at the neighborhood school
early in the morning before school starts. Frequently, cof-
fee and doughnuts are available to family members.
Generally, the TCDP program lasts for 10 to 12 weeks.
During this time, the court sees a family once a week
and services start within days. In conventional truancy
proceedings, the court may see a family only once or
twice during the entire period. In the TCDP program,
the case manager or social worker responsible for the
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family oversees the implementation of services.
Appointments are made and kept or the case manager
“turns up the heat.” No longer can a case be passed on
to another social worker or blame placed on the recipi-
ent of services or service providers for non-compliance.
It is expected that each member of the team will make
all-out efforts to see that intervention and treatments are
integrated and effective.

In the case of Nicki and Sarah, the family's need for
services was urgent, multi-faceted, and extensive. First
and foremost, their mother needed to be in a long-term
care facility. The girls’ custodian had failed to re-certify
their medical cards and eviction was imminent. To make
matters worse, the home they had been living in had
been the target of a recent arson attempt.The temporary
custodian had been absent from the home for more than
a month, and an elderly aunt involved in an abusive rela-
tionship was “in charge.” Such situations, while appear-
ing extreme, are not out of the ordinary for children
coming to the attention of the TCDP team. It is incom-
prehensible that children are expected to complete
homework and projects, maintain their grades, and even
get to school when their personal lives are so desperate.
Yet, our schools are trying to educate many children in
similar circumstances. More often than not, faculty mem-
bers do not know or fully appreciate the child’s situa-
tion, resulting in responses that may cause the child to
stop attending school altogether, thereby placing him or
her at greater risk.

Through the TCDP, all participants receive immedi-
ate intervention. Teachers are informed about students’
life issues so that classroom responses and expectations
are reasonable and take into account students’
individual needs.

As a family’s attendance stabilizes in the program,
goals are set to improve the family structure. Goals could
include providing assistance with obtaining new, safer
housing or help with a parent’s resume or job interview.
Therapeutic services are provided at multiple sites,
including school, home, and outside locations.

Girls in the program attend “Girls’ Club,” a group
therapy session addressing issues of self esteem, person-
al hygiene, and other adolescent issues. No longer do the
girls feel disenfranchised—they belong. Boys attend
“Boy Group,” which focuses on anger management and
personal development skills. Individual academic help is

Winter 2003 ® Juvenile and Family Couri Journal m



Truancy Prevention

extended to all TCDP students. Goals of improved grades
and attendance are addressed and met.

But school would not be school without some fun.
The TCDP recognizes that truant students and their fam-
ilies rarely take part in extra-curricular activities such as
field trips or open houses. Within the context of the 10-
week program, the TCDP organizes events so partici-
pants can experience this side of school. For example,
“Family Fun Night” includes food, a disc jockey, games,
and prizes. The student and his or her family members
are able to relate to the school in a positive new way and
feel connected to the school community. Parents and
students also attend a field trip as part of the program.
This is a time for parents to go to a local park and just
“hang” with their child—hiking, cooking out, and talking.

Soon, parents see a different side of their child and
themselves. School and parenting becomes a positive
and affirming experience, not oppressive and over-
whelming. When the child and parents see the commu-
nity being supportive as opposed to judgmental, many
families are lifted out of their hopelessness. An aftercare
program is carefully designed to provide the follow-up
care necessary to maintain and continue the families’
new-found skills.

As for Nicki and Sarah, their mother was placed in a
nursing home and they were placed with another aunt.
It quickly became apparent, however, that the aunt did
not have the ability to raise the girls. Nicki and Sarah
were moved to a foster home where they still reside
today. When they made the transition to foster care, sev-
eral members of the truancy team accompanied them,
casing their anxiety.

Nicki and Sarah have flourished in their foster
home. Their school attendance and attitudes improved
markedly. They are now clean, fed, and safe, and have
hope for tomorrow. As of this writing, Nicki and Sarah
have successfully completed the current school year
with absences of less than two days each.

There have been several hundred Nickis and Sarahs
who have moved through the Louisville Truancy Court
Diversion Program. Over the last six years of TCDP, [
have seen improved attendance, grades, and family func-
tioning in the clear majority of these cases. With the sup-
port of committed community partners, children and
families are more likely to avoid the Dependency or
Juvenile Court systems.
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Innovative Efforts in
Addressing Truancy
Court Leadership

The knowledge of the potentially life-long impacts
of truancy has inspired some juvenile and family court
judges who rightly believe that truancy is preventable.
The Juvenile or Family Court is the institution society
has charged with the duty of holding itself and its insti-
tutions accountable for the safety and well-being of chil-
dren.8 The ability of the court to convene, influence,
and lead the community on behalf of its children and
families is fundamental to meeting the challenge of
developing an effective truancy prevention response. It
is important that juvenile and family court judges assert
community leadership? in this respect so that the appro-
priate prevention and early intervention services can be
mobilized and brought to bear on the truancy problem.

Family Court Jurisdiction

It cannot be overstated that truancy often arises
from multi-faceted familial conditions that require a
multi-faceted response. The identification and treatment
of underlying causes of truancy through the courts can
be greatly enhanced when the court with jurisdiction
over the truancy matter can assert jurisdiction over
dissolution, domestic violence, child protection, or sub-
stance abuse issues. Therefore, a Family Court or Juvenile
Court Judge with jurisdiction over an array of family mat-
ters, coupled with the ability of the court to coordinate
proceedings and integrate service delivery for families, is
well positioned to respond to family service needs that
are identified through a truancy prevention program.

Similar to the Louisville program, family courts in
Charlotte, N.C., Kansas City, Mo., and St. Louis, Mo., have
successfully implemented truancy court diversion pro-
grams, using their family courts as the means to provide
a broad array of services to families. When it comes to
the attention of these related diversion programs that a
dissolution, domestic violence, child protection, or sub-
stance abuse case may be pending in the system, such
matters can be coordinated with the child’s truancy mat-
ter to help ensure that appropriate services are provid-
cd to family members in an integrated manner.
Frequently, adjudication of these cases in a coordinated
fashion helps the court and the school system identify
reasons for the truancy and develop an appropriate
service response so that the child can return to school.



Court Presence at the School

Cooperation between representatives of the court
and the school system is central to resolving the causes
of truant behavior.

The truancy proceedings should be taken out of the
courthouse and into the community. In Louisville, the
Family Court judge and a uniformed bailiff convene
“Truancy Court” right in the school building every
week. Regular contact among the court, the child, the
parents, school officials, and service providers within
the school itself reinforces these stakeholders” expecta-
tions for the child, parents or caregivers. Each entity is
familiar with the resources in the community that can
be brought to bear on the issue. In some instances, draft-
ing of cooperative agreements, memoranda of under-
standing, or similar written instruments for execution
may be appropriate to ensure a clear understanding of
everyone's responsibilities and role in the process.

Judicial Temperament

Many juvenile and family courts are well suited to
be involved in an effective truancy prevention program.
Faith and a quiet persistence are traits required to work
with children and their family members who have been
taught little discipline, who can be evasive, who cannot
answer questions clearly, who often fail to comply with
simple instructions, and who cannot look an adult in the
eye when talking. These are the families and children
society often given up on; they are the kids teachers do
not want in their classrooms.

A disciplinarian who is inclined to focus on failure
is not the right person for this job. A combination of
firmness and warmth, coupled with seriousness and an

emphasis on success and strength, is essential.

Program Resources

A particular challenge to the operation of a truancy
diversion program is that it involves no less than three
public systems, each built on separate categorical fund-
ing streams that address different aspects of service to
families. The courts rely primarily on state and local
funding, supplemented by a very small amount of feder-
al funding, for child support and child protection serv-
ices programs. In the Louisville Truancy Court Diversion
Project, Family Court judges volunteer many hours each
week during the school semester to participate in the
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project recognizing that the investment of their time is
a valuable long-term contribution that benefits individ-
ual children, their families, and the community.

Social services of different types are financed
through a patchwork of federal, state, local, charitable,
and fee-for-service dollars that vary from one agency to
another. For instance, child protection is largely funded
by federal foster-care dollars, but mental health services
are largely funded by state and local tax dollars. The
responsibility for funding public education rests prima-
rily on the states, according to individual state constitu-
tions, with some very complex mechanisms determin-
ing funding distribution to local school districts. Within
these school-funding mechanisms, it is generally
acknowledged that less than 10% of public school
funding is available for student services, including
attendance enforcement and student counseling.1?

While public and private grant support may be
sought and frequently obtained for development and
implementation of a truancy diversion program, long-
term, secure funding is often necessary to provide the
continuity of comprehensive services for truants and
their families. Therefore, faced with increasing demand
and decreasing resources across a diverse group of par-
ticipants in a truancy diversion program, organizers
should consider engaging the community for support.
The wide range of necessary family services is a natural
match for the diversity of community resources which
can be accessed through the program. Poverty, violence,
substance abuse, illiteracy, homelessness, and unemploy-
ment create family problems that require a multi-
faceted, diverse response from community service
providers. The truancy diversion program, being family-
centered, can function as the central resource around
which these service providers can coordinate and
collaborate to achieve their goals. In certain instances,
the blending of funding streams to maximize efficien-
cies may be the solution to providing needed services.
In Louisville, the “Neighborhood Place” service consor-
tium is an example of a diverse group of service
providers pooling resources and coming together to
answer the need for an array of family services.

Conclusion
Too much time has passed during which we have
not recognized truancy as a crisis in the community.
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Institutions cannot work in isolation and hope to cooperation between courts, agencies, schools, and
succeed at keeping troubled children in school. An all- communities can we hope to prevent children from
out community effort must be made to combat this failing in school and failing in life.

problem at the local, state, and national level. Only with
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Helping Lawyers Help Kids

IN PRACTICE

Cornerstone Advocacy in the First 60 Days:
Achieving Safe and Lasting Reunification for Families

his article introduces a promis-

ing approach to child depen-
dency cases in which a child is
placed in foster care. “Cornerstone
Advocacy” supports family reunifi-
cation, when possible, by devoting
intensive advocacy during the first
60 days of a case in the following
four areas:

= visiting arrangements for children
and their parents that are as
frequent and long as possible,
and most closely mimic family
life:

= placement arrangements that
support a child’s connection to
family and the people and institu-
tions that the child was connected
to before placement in foster care:

= services that address a parent and
child’s strengths and needs:

= conferences and meetings that
occur out of court and provide
opportunities for parents and
older youth to meaningfully
participate in their case planning.

Whether you represent parents
or children, your legal training
likely encouraged you to develop
excellent investigatory and litigation
skills. However, in practice you are
likely to devote those skills to the
trial. discovery. and motion practice.

You may not think about the
longer-term permanency prospects
for the family until after a trial is

by Jillian Cohen and Michele Cortese

complete. Arguably though, the
most significant and central question
in most dependency cases is not
whether or not a parent committed
“neglect” but whether and when a
child can return home safely. Cor-
nerstone Advocacy attempts to an-
swer this question and bring advo-
cacy skills to bear as soon as pos-
sible in every case—Dbecause it can
take months to reach a trial on the
merits and. in most cases, parents
want their children home and chil-
dren wish to return home.!

About Cornerstone Advocacy
Early. consistent focus on each of
the four Cornerstones yields better
results for families. Since 2004, the
Center for Family Representation
(CFR) has brought this approach to
more than 600 families in its repre-
sentation of parents and has
achieved reunification at a rate that
far outpaces city and state aver-
ages—more than 55% of CFR’s
clients’ children are not in foster
care, and those that are have signifi-
cantly reduced lengths of stay and
far fewer return placements.?

Benefits

Cornerstone Advocacy does not
replace preparing for ftrial. but if
used with equal intensity, it has the
following advantages:

= maintains a child’s significant

E-mail: childlawpractice@staff.abanet.org

attachments to parents and family
that can reduce the emotional
stress for a child in foster care
and increases the likelihood that
a parent will stay engaged in
planning:

= speeds reunification and avoids
protracted foster care stays:

= ensures services are tailored to
the problem that led to place-
ment, hopefully achieving
stability that avoids future child
protective involvement:

= makes it easier for practitioners to
make accurate. informed deci-
sions about the ultimate perma-
nency question in the case,
whether a family can reunify
safely.

(Continued on page 38)
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CASE LAW UPDATE

Kansas Strikes Down Existing Indian Family Doctrine

In re A.J.S., 2009 WL 790947 (Kan.).

An unmarried couple gave birth to a child.
The day after the baby was born. the
mother filed a petition to terminate the
father’s parental rights and signed a
consent to adoption by her family
members. The baby was temporarily
placed with the adoptive parents.

The father filed an Indian Heritage af-
fidavit indicating he was the father and an
enrolled member of the Cherokee Nation.
He invoked the placement preferences of
the Indian Child Welfare Act (ICWA), re-
quested the case be transferred to tribal
court. and asked that the child be placed
with him in the interim.

The mother objected to the father’s
transfer request and requested that the
child be adopted by her family. She also
argued ICWA did not apply under the ex-
isting Indian family doctrine, which holds
that the ICWA does not apply when an In-
dian child’s parents have not maintained
significant social. cultural. and political
relationship with the tribe. The Cherokee
Nation also moved to intervene in the
proceedings.

At the evidentiary hearings, the
mother testified that she was not a member
of any Indian tribe. she had never lived on
a reservation, and that she knew no tribal
customs. She also said the father had
never mentioned his ties to the Cherokee
Nation and that he never told her that he
was a tribe member.

The parties stipulated that the child
qualified as an Indian child under the
ICWA. However, the trial court ruled
ICWA did not apply to the termination
and adoption proceedings because the
child had never been part of an Indian
family relationship. The trial court also
denied the Cherokee Nation’s motion to
intervene. The father and the Cherokee
Nation appealed.

The Supreme Court of Kansas re-
versed. Kansas adopted the existing In-
dian family doctrine in 1982 when the
Kansas Supreme Court unanimously de-
cided In re Baby Boy L. 643 P.2d 168, four
vears after [CWA was enacted. In that case.
a non-Indian mother consented to the
adoption of her newborn child by non-In-
dian caregivers. The child’s father. who
was incarcerated, claimed he was an en-
rolled member of the Kiowa tribe and

contested the adoption by non-Indian
caregivers. The Kansas Supreme Court ul-
timately decided that the ICWA was in-
tended to maintain family and tribal rela-
tionships in existing Indian homes, “...not
to dictate that an illegitimate infant who
has never been a member of an Indian
home or culture, and probably never
would be, should be removed from its pri-
mary cultural heritage and placed in an In-
dian environment over the express objec-
tions of its non-Indian mother.”

Since Baby Boyv L. the validity of the
existing Indian family doctrine has been
questioned by many courts and commen-
tators. The U.S. Supreme Court has not ad-
dressed the doctrine, but has stressed the
importance of the relationship between an
Indian child and her tribe outside the pa-
rental relationship, Mississippi Band of
Choctaw Indians v. Holvfield, 490 U.S 30
(1989). Holvfield stressed that ICWA was
designed to preserve fribal interests in In-
dian children and the desires of parents
could not necessarily overcome those
interests.

In choosing to abandon the existing
Indian family doctrine and overrule Baby
Boy L.. the court in this case explained the
doctrine was at odds with ICWA’s goal of
preserving Indian tribes and its clear
policy of placing Indian children in foster
or adoptive homes that reflect their Indian
culture. It rejected the Baby Bov L. court’s
contention that a non-Indian mother’s fail-
ure to consent to adoption by anyone
other than a non-Indian caregiver fore-
closed an Indian upbringing. The court
explained that if ICWA applies, the child’s
placement is not governed by the mother’s
desires alone. The father and the tribe are
also heard and ICWA’s placement prefer-
ences are applied absent good cause. As
long as ICWA is not avoided by applying
the existing Indian family doctrine, there
is still an opportunity to recognize or cre-
ate an Indian family.

The court concluded that ICWA ap-
plied to this proceeding and that the
Cherokee Nation must be permitted to in-
tervene. It therefore reversed the district
court’s ruling and remanded for further
proceedings.
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